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  GR Case No. 158/2002 

DISTRICT: DIMA HASAO 

IN THE COURT OF S.D.J.M, HAFLONG, DIMA HASAO. 

   CASE NO: GR No. 158/2002  

 

U/S. 25(1-B)(a) Arms Act r.w.sec.34 of IPC  

State of Assam 

       V/S 

Sri Sitanon Thaosen 

 

PRESENT:    Jafar Md. Azizul Karim Tapadar, AJS 

    Thursday, the 8th day of August, 2019 

 

APPEARANCE: 

For the State:    Ld. APP  

For the Accused:   Ld. Advocate Dayamani Singh. 

  

Date of Evidence: 12/12/2018, 19/07/2018, 17/11/2018 & 16/07/2019.  

Date of Argument:   31/07/2019. 

Date of Judgement:  08/08/2019. 

 

     JUDGEMENT 

1. The FIR has been lodged by informant SI Bhupesh Ch. Medhi on 23-08-2002 

before the Officer In-Charge Haflong PS stating inter-alia that on 22/08/2002 at 

10 PM on receipt of specific information from a reliable source regarding 

movement & camping of DHD extremist at village Nanadisa Area, a joint search 

operation with CRPF was carried in the Nanadisa area on 23/08/2002 from 1.30 

AM to 8 AM. During search operation at about 4.30 AM the DHD extremists viz. 

Sitanon Thousen & Romen Hagajer have been apprehended at their camp & one 

9 mm carbine bearing Regd. No. 16086406 along with Magazine bearing no. S-

1005-000969 & 16 rounds of live ammunition have been recovered from their 

possession & seized after observing all formalities.  

Hence the case. 

 

2. On receipt of the FIR on 23/08/20012, case has been registered vide Haflong 

Police Case No. 82/2002 dtd. 23/08/2002, U/S. 25(1-B)(a) Arms Act and after 

completion of investigation, charge sheet no. 74/2002 dtd. 30/10/2002 has been 

submitted U/S. 25(1-B)(a) Arms Act against the accused person Sitanon Thaosen 

& Romen Hagajer. 

 

3. During the proceeding of the case, accused persons have appeared before the 

court and relevant documents were furnished to him under section 207 of Cr.P.C. 

Accused Romen Hagajer was convicted on pleading guilty vide order 

dated 22/08/2014.   
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On perusing the materials available on record prima facie case U/S. 25(1-B)(a) 

Arms Act R/W/sec.34 of IPC has been found against the accused Sitanon 

Thaosen and accordingly formal charge has been framed against him under 

aforesaid section of law. 

Content of the charge has been read over and explained to the accused person 

to which he pleaded not guilty and claimed to be tried. 

 

4. During trial prosecution has examined 4 witnesses viz. SI Bhupesh Ch. Medhi, the 

informant as PW.1, Dinesh Kr. Singh as PW.2, Abendra Ch. Das, the Armourer as 

PW.3 &  Retd. DSP C.R. Doley, the I/O as PW.4  and submitted documents viz. 

Exhibit.1, the FIR, Exhibit.2, the Seizure List & Exhibit.3, the ballistic/armourer 

report. 

The statement of defence of accused U/S. 313 CrPC has been recorded on the 

basis of the evidence on record. 

The defence side did not adduce evidence or submitted any document. 

POINTS FOR DETERMINATION 

5. Whether accused person Sitanon Thaosen on 23/08/2002 at around 4:30 AM 

along with another were apprehended by Joint Operation Team from the Village 

Nanadisa having in their possession Arms and ammunition which they were 

possessing in contravention of provision of sec.3 of Arms Act and in furtherance 

of their common intention and thereby accused has committed an offence 

punishable U/S. 25(1-B)(a) Arms Act r.w. sec.34 of IPC ?  

 

6. I have heard arguments of both sides and carefully examined the evidence on 

record and came to the conclusion as mentioned under. 

DISCUSSION ON EVIDENCE, DECISION AND REASON THEREOF 

7. PW.1, Bhupesh Ch. Medhi, the informant during his examination in chief deposed 

that occurrence took place on 22/08/2002 at about 10.00 PM night. 

That on the basis of information from source they learnt that at Nanadisa there is 

extremist camp of DHD. 

That accordingly they proceeded to the spot along with CRPF personnel. 

That they then arrested 2 persons there from & a few others fled away 

therefrom. 

That they arrested one Romen & another Sitanan.  

That from the possession both the aforesaid persons one 9 mm pistol along with 

live 16 rounds bullets & one magazine were recovered. 

That the aforesaid articles were seized. 

That the seized ammunitions were then sent for expert analysis. 

That both the accused persons were arrested. 

That they handed over the arrested accused persons to the Haflong PS. 

Ext.1 is the FIR. 

Ext.1(1) is his signature. 

Ext.2 is the seizure list. 
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Ext.2(1) is his signature. 

That police recorded his statement. 

 

During cross-examination PW.1 deposed that he exactly can’t remember from 

whose possession the pistol was seized as it has already been 15 years from the 

day of occurrence. 

That the details of the seizure is mentioned in the seizure list. 

That so far he recollects, he remember that pistol has been seized from 

possession of one & magazine from the other. 

PW.1 denied the fact that they didn’t seize the seized articles from the possession 

of the accused but was lying in the camp. 

PW.1 denied the fact that arrested accused persons were not responsible for the 

recovered/seized article but the one who flee away from the camp. 

 

8. PW.2, Dinesh Kr Singh, during his examination in chief deposed that he doesn’t 

know the accused. 

That on 23/08/2002 he was posted at Haflong PS. 

That on that day he has accompanied CRPF to search a village situated near the 

Railway Track at Lower Haflong. 

That the CRPF personnel along with I/O Medhi recovered some Carbine, 

Magazine, Walky Talky, some bullets, some polythene & medicines. 

That the recovered articles were brought to the PS & two persons apprehended 

along with those articles were also brought to the PS. 

  

During cross-examination PW.2 deposed that at the time of search operation he 

remained outside the camp (i.e. operation spot). 

That he didn’t witness from which person what articles were recovered. 

That he doesn’t recollect the names & faces of the two persons apprehended at 

that time. 

  

9. PW.3, Abendra Ch Das, the armourer during his examination in chief deposed 

that on 09/09/2002 he received articles from Ld. SP, Dima Hasao for ballistic 

examination. 

That he has conducted the examination & found the following- 

i. One 9 mm Carbine with magazine is marked as Ext. A. & 

ii. 16 rounds ammunition marked as Ext.B. 

Result:-   

i. Ext. A, 9 mm Carbine is factory made & serviceable having body 

no. 16086406. & 

ii. Ext.B is 9mm ammunitions & are factory made, live round. 

 

Ext.3 is the ballistic report. 

Ext.3(1) is his signature. 

 

Defense side declined to cross-examine PW.3. 
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10. PW.4, Retd. Dy. S.P. CR Doley, the IO, during his examination in chief deposed 

that on 22/08/2002 at 10.00 AM on receipt of the specific information from 

reliable source regarding movement & camping of DHD extremist at village 

Nonidisa Area, a joint search operation with CRPF was carried in Nonidisa Area 

on 23/08/2002 at 1.30 AM to 8.00 AM. 

That FIR was lodged on 23/08/2002 & the case was endorsed in his name for 

investigation. 

That at the time of lodging of FIR two apprehended persons were brought at the 

PS by informant & his party. 

That he then arrested the 2 apprehended persons viz. Sitanon Thaosen & Romen 

Hagjer. 

That at that time one 9 mm Carbine was also brought at the PS which he then 

seized. 

That 16 nos. of ammunition were also brought which were also seized by him. 

That at the time of interrogation the accused persons confessed their guilt. 

That he sent the seized articles for ballistic examination at 5th APBN & later on 

he received the Armourer Report. 

That on completion of investigation he then submitted the CS against both the 

accused. 

 

During cross-examination PW.4 deposed that FIR was lodged subsequent to the 

apprehending of the accused persons. 

That he did not go to the Joint operation. 

That he didn’t see what articles was recovered from which of the accused. 

That he didn’t get the confessional statements of accused recorded. 

That he has submitted charge sheet on the basis of materials produced before 

him by operation team. 

That he has no personal knowledge about the ammunition recovery place or 

persons. 

 

11. On careful scrutiny of the record it is observed that prosecution case as alleged in 

the FIR is that on 22/08/2002 at 10 PM on receipt of specific information from a 

reliable source regarding movement & camping of DHD extremist at village 

Nanadisa Area, a joint search operation with CRPF was carried in the Nanadisa 

area on 23/08/2002 from 1.30 AM to 8 AM. During search operation at about 

4.30 AM the DHD extremists viz. Sitanon Thousen & Romen Hagajer have been 

apprehended at their camp & one 9 mm carbine bearing Regd. No. 16086406 

along with Magazine bearing no. S-1005-000969 & 16 rounds of live ammunition 

have been recovered from their possession & seized after observing all 

formalities.  

At the time of evidence Prosecution side adduced the evidences of 4 

PWs including the informant as PW.1 and the IO as PW.4. 
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At the time of evidence PW.1/informant deposed that occurrence took 

place on 22/08/2002 at about 10.00 PM night. On the basis of 

information from source they learnt that at Nanadisa there is extremist 

camp of DHD and accordingly they proceeded to the spot along with 

CRPF personnel and arrested 2 persons viz. Romen & Sitanan there 

from & a few others fled away therefrom. From the possession both the 

aforesaid persons one 9 mm pistol along with live 16 rounds bullets & 

one magazine were recovered and the aforesaid articles were seized. 

The seized ammunitions were then sent for expert analysis. Both the 

accused persons were arrested and handed over to the Haflong PS.  

PW.1 fully corroborated the FIR story in toto. 

PW.2 deposed that on 23/08/2002 he was posted at Haflong PS. On 

that day he has accompanied CRPF to search a village situated near the 

Railway Track at Lower Haflong. The CRPF personnel along with I/O 

Medhi recovered some Carbine, Magazine, Walky Talky, some bullets, 

some polythene & medicines. The recovered articles were brought to 

the PS & two persons apprehended along with those articles were also 

brought to the PS. 

PW.3 is the Armourer who examined the Arms forwarded to him for 

examination in connection to this case and is not a witness of the 

incident.  

PW.4, the Investigating Officer deposed that FIR was lodged on 

23/08/2002 & the case was endorsed in his name for investigation. At 

the time of lodging of FIR two apprehended persons were brought at 

the PS by informant & his party and he then arrested the 2 

apprehended persons viz. Sitanon Thaosen & Romen Hagjer. At that 

time one 9 mm Carbine and 16 nos. of ammunition were brought at the 

PS which he then seized. At the time of interrogation the accused 

persons confessed their guilt. He sent the seized articles for ballistic 

examination at 5th APBN & later on he received the Armourer Report. 

On completion of investigation he then submitted the CS against both 

the accused. 

 

Crucial point in this case for determination is that whether accused 

person Sitanon Thousen along with another was apprehended, having 

in their possession Arms and Ammunitions or not and in that perspective 

proving of the seizure is the primary requirement on the part of the 

prosecution side.   

The informant/PW.1 while being cross examined by the defence stated 

that he exactly can’t remember from whose possession the pistol was 

seized as it has already been 15 years from the day of occurrence and 

the details of the seizure is mentioned in the seizure list. So far he 

recollects, he remember that pistol has been seized from possession of 

one & magazine from the other. 
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PW.2 who was also a participant of the Joint Operation deposed during 

his cross examination that at the time of search operation he remained 

outside the camp (i.e. operation spot). He didn’t witness from which 

person what articles were recovered. 

PW.4, the IO at the time of his cross examination deposed that he 

didn’t see what articles was recovered from which of the accused and 

he has no personal knowledge about the ammunition recovery place or 

persons. He has submitted charge sheet on the basis of materials 

produced before him by operation team. 

 

Now, on perusing the Ext.2, the seizure list, it is found that seizure of 

arms and ammunitions were made by SI Bhupesh Ch. Medhi i.e. the 

informant himself in presence of seizure witnesses viz. Nanai 

Langthasa & Gobin Langthasa but aforesaid seizure witnesses could not 

be examined by the prosecution side. 

 

At this point one important aspect attracted the notice of the Court. The 

IO/PW.4 C.R. Doley deposed in his evidence that one 9 mm Carbine and 

16 nos. of ammunition were brought at the PS which he then seized but 

seizure list reflects the Seizing Officer as the informant rather than the 

IO/PW.4. So in order to find out the way in which the proceeding of the 

investigation was carried out, the Case Diary is perused. 

On perusing the Case Diary, it is found that informant/PW.1 himself 

investigated into the case on the basis of MCD and arrested the 

accused persons, seized the arms and ammunitions as per seizure lists 

and recorded the statements of all witnesses including the seizure 

witnesses u/s-161 of CrPC and then he himself lodged the FIR and the 

Charge-sheet reflected IO, Mr. C.R. Doley recorded the statement of 

informant/PW.1 alone, sent the arms and ammunitions for expert 

opinion and collected the Armourer Report and thereafter submitted 

the charge sheet. 

In such a circumstance where the informant himself is the seizing 

officer, he cannot be considered as a reasonable seizure witness to 

prove the seizure.    

To clarify the same, this court has resorted to the below mentioned 

Judgment of Hon’ble Supreme Court of India. 

 

In Criminal Appeal No.1880 of 2011, Mohan Lal vs The state of Punjab 

(Reportable), the Hon’ble Apex Court observed that “ The Kerala High 

Court in Naushad vs State of Kerala, 2000(1) KLT 785, relating to NDPS 

Act held as follows:- 

In a case of this nature, when the complainant himself is a Police 

Official the investigation should have been conducted by his top 

ranking officer and the final report also ought to have been filed by the 

higher official. A complainant being a police officer cannot be an 
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Investigating Officer. For, in such case the accused and the prosecution 

will be deprived of their valuable rights of contradicting and 

corroborating, the previous information recorded u/s.154 or 155 CrPC 

and previous statement of the witness, being a police officer, complaint 

recorded, u/s.161 CrPC enjoined in sec.145 and 157 of Indian Evidence 

Act and proviso of sec.162 CrPC. In the instant case before me, PW.1 is 

an Assistant Sub Inspector of Police and I understand from the Public 

Prosecutor as well as from the counsel for the petitioner that the 

particular Police Station has got Sub Inspector of Police. Therefore, in 

this case, the investigation ought to have been conducted by the SI of 

Police or any other Police Officer above the rank of PW.1. In the instant 

case an incurable infirmity and flaw have been committed by the 

prosecution, quite against the proposition of law. Therefore on that 

score itself, the petitioner is entitled to get an order of acquittal. In 

view of my above conclusion on footing of position of law, this is a fit 

case, which has to be allowed by acquitting the petitioner.” 

Disapproving of the same, a Division Bench in Kader Vs State of Kerala, 

2001 CrLJ 4044, held:-  

“Unlike of the under the criminal procedure code, in cases under the 

NDPS Act, by the arrest, main part of investigation will be completed 

and of the investigating officer is mainly in sending the samples for 

chemical analysis and other routine work and there is no likelihood of 

any prejudice in usual circumstances. Therefore, we are of the opinion 

that merely because a detecting officer himself is investigating officer 

or the officer of the same rank as that of the detecting officer is 

investigating the case and files report before the Court will not vitiate 

the proceedings under the NDPS Act in the absence of proof of specific 

prejudice to the accused. Therefore the, legal position stated in 

Naushad vs State of Kerala, 2000 (1) KLT 785 to the contrary is 

overruled. 

The view taken by the Kerala High Court in Kader (Supra) does not 

meet our approval. It tantamount to holding that the FIR was a gospel 

truth making investigation an empty formality if not a farce. The right 

of the accused to a fair investigation and fair trial guaranteed under 

article 21 of the Constitution will stand negated in that event, with 

arbitrary and unchanalized power vested with the police in matters 

relating to NDPS Act and similar laws carrying a reverse burden of 

proof. An investigation is a systemic collection of facts for the purpose 

of describing what occurred and explaining why it occurred. The word 

systemic suggests that it is more than whimsical process. An 

investigator will collect the facts relating to the incident under 

investigation. The fact is a mere information and is not synonymous 

with the truth. Kader (Supra) is, therefore, overruled. We approve the 

view taken in Naushad (Supra). 
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In paragraph 25, the Hon’ble Apex Court held that, “ In view of the 

conflicting opinion expressed by different Judges Bench of this Court, 

the importance of a fair investigation from the point of view of an 

accused as guaranteed constitutional right under article 21 of the 

Constitution of India, it is considered necessary that the law in this 

regard be laid down with certainty. To leave the matter for being 

determined on the individual facts of a case, may not only lead a 

possible abuse of powers, but more importantly will leave the police, 

the accused, the lawyers and the court in a state of uncertainty and 

confusion which has to be avoided. It is therefore held that a fair 

investigation, which is but the very foundation of fair trial, necessarily postulates 

that the informant and investigator must not be the same person. Justice must 

not only be done, but must appear to be done also. Any possibility of 

bias or a predetermined conclusion has to be excluded. This 

requirement is all the more imperative in laws carrying a reverse 

burden of proof. The prosecution is held to be vitiated because of the 

infraction of the constitutional guarantee of a fair investigation”.  

 

From the evidence on record, it has been clearly found that seizure has 

not been duly proved as against the accused person. 

 

In view of the above mentioned ruling of the Hon’ble Apex Court and 

also taking into consideration the evidence on record, it is found that 

prosecution side has failed to bring home prosecution case as alleged 

against the accused Sitanon Thousen. 

 

Hence on the basis of the above discussion it is concluded that 

prosecution has failed to prove the guilt of the accused Sitanon 

Thaosen as alleged U/S. 25(1-B)(a) Arms Act r.w.sec.34 of IPC beyond 

reasonable doubt.  

 

12. Thus the accused Sitanon Thaosen is acquitted from the charges of offence 

punishable under section U/S. 25(1-B)(a) Arms Act r.w.sec.34 of IPC and is set at 

liberty forthwith. 

 

Bail bond shall remain in force for next 6 months. 

 

Judgement is pronounced and delivered in open court, under my hand and seal 

of this Court on the 8th day of August, 2019. 

 

 (Dictated by) 

Jafar Md. Azizul Karim Tapadar 

S.D.J.M., Dima Hasao                 Jafar Md. Azizul Karim Tapadar 

                                                                Sub-Divisional Judicial Magistrate, Dima Hasao. 
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APPENDIX 

 

1. Witness for Prosecution 

1. PW.1: SI Bhupesh Ch. Medhi, the informant.  

2. PW.2: Dinesh Kr. Singh 

3. PW.3: Abendra Ch. Das, the Armourer &    

4. PW.4: Retd. Dy. SP C.R. Doley, the I/O. 

 

2. Witness for Defence 

NIL 

 

3. Court Witnesses 

NIL 

 

4. Prosecution Exhibits 

1. Ext.1 is the FIR. 

2. Ext.1(1) is the signature of SI Bhupesh Ch. Medhi, the informant. 

3. Ext.2 is the Seizure List.  

4. Ext.2(1) is the signature of SI Bhupesh Ch. Medhi, the informant. 

5. Ext.3 is the Ballistic/armourer Report. 

6. Ext.3(1) is the signature of Abendra Ch. Das, the Armourer. 

 

5. Defence Exhibits 

NIL 

 

6. Court Exhibits 

NIL 

 

 

               Jafar Md. Azizul Karim Tapadar 

                                                                Sub-Divisional Judicial Magistrate, Dima Hasao. 
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    ORDER 

Date:  

08/08/19 Accused person is absent with step VPN 638 which is allowed. 

In light of the discussion, observation, and the reasons, conclusion 

drawn in the judgment is that, prosecution has failed to prove the 

guilt of the accused persons Sitanon Thaosen as alleged U/S. 

25(1-B)(a) Arms Act r.w.sec.34 of IPC beyond reasonable doubt.  

 

Thus the accused persons Sitanon Thaosen are acquitted from the 

charges of offence punishable under section U/S. 25(1-B)(a) Arms Act 

r.w.sec.34 of IPC and is set at liberty forthwith. 

 

Bail bond shall remain in force for next 6 months. 

 

Judgement is pronounced and delivered in open court, under my hand 

and seal of this Court on the 8th Day of August, 2019. 

 

Case is disposed of accordingly.                   

               

 

                           S.D.J.M. 

 

 

 

 

 

 

 

 

 

 


